IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE V. BAKER, | NDI VI DUALLY : CIVIL ACTION
AND AS EXECUTRI X OF THE ESTATE :
OF ROBERT W BAKER

V.

RAYTHEON ENG NEERS & :
CONSTRUCTORS, INC., et al. : NO. 96-721

VEMORANDUM AND ORDER

Ful lam Sr. J. May , 1997

Plaintiff, a beneficiary under an ERI SA pl an, achieved
partial success in this action to recover benefits stemm ng from
t he unfortunate deat h of her husband whil e enpl oyed overseas by t he
def endant Rayt heon Engi neers & Constructors, Inc. She asserted a
claim for $150,000 in death benefits, and for an additional
$150, 000 for accidental death while on "foreign travel," for a
total clai mof $300,000. By Menorandumand Order of March 4, 1997,
| entered summary judgnment in plaintiff's favor for the $150, 000
death benefit, but dism ssed the additional claim Rather than
appeal that decision, the parties reached a settlenent, pursuant to
which plaintiff obtained a total judgnment of $150,000, having
w thdrawn certain other clains asserted in the action. The
guestion of counsel fees was reserved for | ater decision, and that
matter is now before nme for decision.

The applicable statute, 29 U . S.C. 8§ 1132(g) (1) provides
that "the Court inits discretion may all owa reasonabl e attorney's
fee and cost of action to either party." The pertinent factors are

(1) the offending party's culpability or bad faith; (2) ability to



pay; (3) deterrent effect an award of attorney's fees would have
agai nst the offending party; (4) the benefit conferred on nenbers
of the plan as a whole; and (5) the relative nerits of the parties’

positions. See generally Usic v. Bethlehem Mnes, 719 F.2d 670

(3d Gr. 1983).

Plaintiff seeks a total of $92,074.75 in counsel fees
plus $4,460.03 in costs, and has expressed an intent to seek
further fees for litigating the counsel fee issue. Def endant s
contend that no fees at all should be awarded. Alternatively,
def endants contend that the fees sought are grossly excessive.

Initially, defendants argue that, since this Court's
March 4, 1997 order did not award counsel fees, and did not
expressly authorize an application for counsel fees, the record
should be interpreted as reflecting that this Court has already
denied plaintiff's application for counsel fees. | reject that
contention. The March 4th order dealt only with a notion for
partial summary judgnent, and did not purport to be a final
resolution of this litigation. It certainly was not nmy intention
to address the counsel fee question at that tine; indeed, unti
that order was entered, there was no prevailing party entitled to
seek counsel fees.

Applying the Usic factors, | find that, while neither
side is totally blanmeless, the defendants' "culpability" 1is
somewhat greater than plaintiff's, at least with respect to the
$150, 000 death benefit claim 1In ny view, the defendants shoul d

have realized, at an early stage, that plaintiff's claim was
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meritorious. Def endants were not very forthcomng in providing
information to plaintiff and her counsel concerning the
circunstances of decedent's accident and the facts relevant to
coverage under the plan. Wether this was the result of bad faith,
as argued by plaintiff, or - as seens at |east equally probable -
a result of defendants' conpletely erroneous view that only the
"adm ni strative record" beforethe plan adm ni strator was rel evant,
the fact remains that plaintiff's counsel were forced to expend
unnecessary tinme and effort in pursuit of discovery.

Wth respect to the second Usic factor, it seens clear
t hat the defendants are better able to bear the financial burden of
counsel fees than is the plaintiff. And there may be sone slight
deterrent effect, and sone ensuing potential benefit to other plan
beneficiaries if, as a result of a counsel fee award, defendants
take a nore realistic approach in future cases.

Finally, the relative nerits of the parties' positions
are now clear: Plaintiff prevails on the death benefit issue, and
def endants on the foreign travel issue. Unquestionably, however,
plaintiff isthe prevailing party inthis litigation, since she has
obtai ned a judgnment for $150, 000. The fact that she did not
achi eve total success is, of course, relevant to the anount to be
awar ded, but does not justify denial of counsel fees altogether.

| conclude, therefore, that plaintiff is entitled to an
award of counsel fees and expenses. But | agree with defendants'
chal l enge to the anount sought. Plaintiff was represented by five

attorneys at three different law firns, located in WIIliansburg,
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Virginia, WImngton, Delaware, and Phil adel phia, Pennsyl vani a.
The record provides nojustification whatever for thismltiplicity
of lawyers, and the billing records submtted clearly denonstrate
a great anount of duplication of services.

Thi s case has been over-litigated fromstart to finish,
and | decline to add to the prolixity by detailing the many
specific instances of such wunnecessary duplication (hence,
unreasonabl e tine-charges), except to note that, in substance,
agree wth the defendants' detailed challenges to plaintiff's fee
applicationinthis regard. Experienced | awers, inacaseof this
ki nd, should not need to spend countless hours "review ng" each
ot hers' work, re-exam ning pleadings prepared by fellow counsel
doi ng work whi ch paral egals should readily have been assigned to
do, et cetera, et cetera.

In nmy view, an inportant factor to be considered is the
nature of the litigation and the degree of success achi eved. After
reviewing plaintiff's time records, | conclude that, if plaintiff
had succeeded i n recovering t he $300, 000 she cl ai med, a reasonabl e
counsel fee for that recovery would have been approximately
$80, 000. Plaintiff achieved a 50 percent result. | therefore
concl ude that a reasonabl e counsel fee in this case is $40, 000.

This cal cul ation is based upon a finding that the hourly
rates clainmed by plaintiff's attorneys are, in each instance
reasonable and the prevailing rate in that conmmunity. But |
further conclude that a substantial portion of the claimfor costs

includes itenms of ordinary overhead, which should have been
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subsunmed in the hourly rates charged. Plaintiff will be awarded

$2,500 in costs. An order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELE BAKER, | NDI VI DUALLY : ClVIL ACTI ON
AND AS EXECUTRI X OF THE ESTATE :
OF ROBERT W BAKER
V.
RAYTHEON ENG NEERS & ;
CONSTRUCTORS, INC., et al. : NO. 96-721
ORDER

AND NOW this day of May 1977, upon consi deration
of Plaintiff's Mtion and Supplenmental Mtion for an Award of
Attorney's Fees and Costs, and def endants' response, | T 1S ORDERED:

1. Plaintiff's notionis GRANTED IN PART. Plaintiff is
awar ded t he sumof $40, 000 i n counsel fees and $2,500 in costs, for
a total award of $42, 500.

2. Judgnment is therefore entered in favor of the
plaintiff and against the defendants in the sum of $42,500 for
counsel fees and costs.

3. The clerk is directed to close the file.

John P. Fullam Sr. J.



